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In the Circuit Court of Appeals of the United States

for the Ninth Circuit.

In the Matter of GILLETTE REALTY COM-
PANY, Alleged Bankrupt.

PETITION FOR REVIEW.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

Your petitioner, Arthur W. Connable, appearing

by Lucien Gray, his attorney, respectfully repre-

sents that:

1. Your petitioner on review is a citizen of the

United States, and resides at 1445 North La Brea

Avenue, Los Angeles, California.

2. That prior to April 25, 1925, one Thompson

Buchanan and wife executed to petitioner herein

their note in the sum of $80,000.00 as part purchase

price of certain real estate, and thereupon executed

to petitioner herein their mortgage on said real

estate to secure payment thereof.

3. That thereafter, and on October 21, 1925, peti-

tioner filed his action to foreclose said mortgage in

the Superior Court of said County of Los Angeles.

4. That thereafter, on April 7, 1926, an involun-

tary petition in bankruptcy was filed against said

alleged bankrupt in the District Court of the United

States, Southern District of California, Southern

Division, and thereupon, one Edward H. Marxen

was appointed and qualified as Receiver of the

estate of said alleged bankrupt.

5. That on July 16, 1926, Edward H. Marxen,
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receiver as aforesaid, filed his petition in the said

District Court, praying for an order restraining

petitioner herein from prosecuting his said fore-

closure action.

6. That thereupon, on July 16, 1926, said District

Court made its order restraining and enjoining

petitioner herein from prosecuting said foreclosure

action, and ordering petitioner herein to show cause

on July 26, 1926, why an injunction should not be

ordered as prayed in said petition.

7. That on July 22, 1926, petitioner herein ap-

peared and filed his verified answer to said order

to show cause, and to said petition of said Receiver.

8. That thereupon on July 26, 1926, said District

Court, after arguments of counsel, continued said

matter, with said restraining order in full force and

effect to July 29, 1926, and then to July 31, 1926,

and then to October 4, 1926.

9. That said District Court should have dissolved

said restraining order and denied the injunction

prayed for, and dismissed said petition of said Re-

ceiver, for that:

(a) Said District Court had no power or

jurisdiction to restrain or enjoin petitioner

herein on review from prosecuting in the Su-

perior Court of said County of Los Angeles

his said foreclosure action.

(b) Said petition of said Receiver does not

state facts sufficient to warrant or authorize

said District Court to issue a restraining order

or injunction as prayed therein.

(c) The admitted facts do not justify or
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authorize the said District Court in issuing an
order restraining petitioner herein from prose-

cuting in the Superior Court of the County of

Los Angeles his said foreclosure action.

WHEREFORE, petitioner prays that said order

of said District Court restraining and enjoining

petitioner herein from prosecuting his said fore-

closure action be reviewed, revised and reversed, and

that he be restored to all things that he may have

lost thereby, and that the said petition of said Re-

ceiver be dismissed.

Dated at Los Angeles, California, August 11, 1926.

ARTHUR W. CONNABLE,
ARTHUR W. CONNABLE,

Petitioner on Review.

LUCIEN GRAY,
Attorney for Petitioner.

State of California,

County of Los Angeles,—ss.

Arthur W. Connable, being duly sworn, says:

That he is the petitioner in the foregoing petition

and has read said petition and knows the contents

thereof and that the same is true.

ARTHUR W. CONNABLE.

Subscribed and sworn to before me this 11th day

of August, 1926.

[Seal] LILLIAN BISCHOFF,
Notary Public in and for said. County of Los

Angeles, State of California.
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Received copy of tlie within petition this 11th day

of August, 1926.

PRANK P. DOHERTY,
GEO. W. ROCHESTER,

Attorneys for Receiver.

[Title of Court and Cause.]

PETITION TO DISTRICT COURT FOR RE-
STRAINING ORDER.

To the Honorable PAUL J. McCORMICK, District

Judge

:

The petition of Edward H. Marxen respectfully

shows

:

That your petitioner is the duly appointed, quali-

fied and acting Receiver of the estate and effects

of the above-named alleged bankrupt.

That heretofore on the 7th day of April, 1926, an

involuntary bankruptcy petition was filed herein,

upon which thereafter said Gillette Realty Com-

pany, through its respective attorneys, filed an an-

swer on the 26th day of April, 1926, requesting a

jury trial to contest the issue of whether or not the

alleged bankrupt should be adjudicated a bankrupt.

Whereupon, the further proceedings herein are to

be set for hearing before this Honorable Court.

That your petitioner was duly appointed Receiver

of said bankrupt's estate and effects, and your peti-

tioner thereupon qualified as such Receiver, to wit,

on the 14th day of April, 1926, and ever since, and

now is, acting as such.
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That your petitioner has by due and diligent

search traced divers assets, both legal and equitable,

that should be held in custody by your petitioner

for the benefit of the general creditors of the al-

leged bankrupt; that among said assets is alleged

bankrupt's interest in and to that certain real prop-

erty located at the Southwest corner of Sunset

Boulevard and La Brea Avenue, in the City and

County of Los Angeles, State of California, more

particularly described as

:

Lots 1 and 2 of Tract 3238, as per Map re-

corded in Book 37 at Page 20 of Maps in the

Office of the County Recorder, Los Angeles

County

;

that said petitioner has traced an interest of the

alleged bankrupt's in and to said real property as

follows, to wit:

That prior to alleged bankrupt's interest in and

to said real property one Thompson Buchanan and

wife purchased said above-described real property

from one Arthur W. Connable. As part purchase

price, said Thompson Buchanan and wife executed

a first mortgage in favor of Arthur W. Connable in

the sum of Eighty Thousand ($80,000.00) Dollars.

That under date of April 25th, 1925, said Thomp-
son Buchanan and wife sold said above-described

real property to the Gillette Realty Company for

and in consideration of Two Hundred Forty-five

Thousand (|245,000.00) Dollars; that said Gillette

Realty Company conveyed certain lots owned by the

Gillette Realty Company at a trading value of One
Hundred Sixty-five Thousand ($165,000.00) Dollars,
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and assumed said mortgage of Thompson Buchanan

and wife in favor of Arthur W. Connable in the sum
of Eighty Thousand (|80,000.00) Dollars.

That an action to foreclose said mortgage was

filed October 21st, 1925, in the Superior Court in

and for the County of Los Angeles, State of Cali-

fornia, being numbered 181488. Said foreclosure

was declared by virtue of the default in payment of

quarterly interest for July 10th, 1925, and October

10, 1925, as provided in said mortgage; that said

action is set for trial, July 19th, 1926, in Depart-

ment 4 of said Superior Court.

That your petitioner is informed and believes,

and upon such information and belief alleges that

the said property is reasonably worth the market-

able value of Two Hundred Forty-two Thousand

Two Hundred Thirty-four (|242,234.00) Dollars,

by virtue of the fact that your petitioner has had

said property and apartment house thereon ap-

praised by two competent and expert property ap-

praisers, learned in the market value of realties

within the County of Los Angeles.

That by virtue of the alleged bankrupt's right,

title and interest in and to said real property, your

petitioner, in order to preserve an asset for the gen-

eral creditors herein, petitions this Honorable Court

to restrain said mortgage foreclosure suit.

That your petitioner is informed and believes,

and upon such information and belief alleges, that

the value of said real property over and above divers

and various encumbrances placed upon said prop-

erty by Waldo A. Gillette and Gillette Realty Com-
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pany, or either of them, or both of them, is Fifty

Thousand (|50,000.00) Dollars, or thereabouts, and

unless this mortgage foreclosure suit is restrained

a substantial equity moving to the benefit of the

general creditors will be denied them.

WHEREFORE, your petitioner prays for a re-

straining order to issue upon the said Arthur W.
Connable, restraining him from prosecuting by him-

self, or by any agent or attorney said mortgage fore-

closure suit upon said real property, until the rights

of the alleged bankrupt and its creditors are adju-

dicated by this Court.

Dated: July 16. 1926.
s

EDWARD H. MARXEN,
Petitioner.

FRANK P. DOHERTY,
GEO. W. ROCHESTER,

Attorneys for Receiver.

State of California,

County of Los Angeles,—ss.

Edward H. Marxen, being by me first duly sworn,

deposes and says : That he is the petitioner and Re-

ceiver in the above-entitled action ; that he has heard

read the foregoing petition to District Court for

restraining order and knows the contents thereof;

and that the same is true of his own knowledge,

except as to the matters which are therein stated

upon his information or belief, and as to those mat-

ters that he believes it to be true.

EDWARD H. MARXEN,
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Subscribed and sworn to before me this 16 day of

July, 1926.

[Seal] MARY B. OLIVER,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed]: Piled Jul. 16, 1926, 5 o'clock P. M.

[Title of Court and Cause.]

ORDER OP DISTRICT JUDGE.

Upon the annexed petition of Edward H. Marxen,

Receiver for the estate of the Gillette Realty Com-

pany, alleged bankrupt, duly verified the 16 day of

July, 1926; upon all the papers filed and the pro-

ceedings had herein, and upon motion of Geo. W.
Rochester, Esq., one of the attorneys of said Re-

ceiver, at the hearing whereof no adverce interests

were represented, and it appearing from the duly

verified petition filed herein that Arthur W. Con-

nable has pending a certain suit in the Superior

Court of the County of Los Angeles, State of Cali-

fornia, No. 181488, wherein said alleged bankrupt

is a defendant, and wherein said Arthur W. Con-

nable is asking that a mortgage upon hereinafter

specifically described real property be foreclosed,

and by said foreclosure suit, said Arthur W. Con-

nable is threatening to remove said certain real

property belonging to the estate of the alleged bank-

rupt, and that thereby the general creditors of the

alleged bankrupt herein will be preferred against

and denied the substantial benefit of the alleged
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bankrupt's right, title and interest in and to said

real property, by removing from the custody and

control of the Receiver herein, unless restrained by

order of the Court.

IT IS ORDERED THAT THE SAID AR-
THUR W. CONNABLE be, and he is hereby re-

strained and enjoined, himself in person, and

through any agent or attorney, and all his agents

and attorneys likewise are hereby restrained and

enjoined from prosecuting said mortgage foreclo-

sure suit. No. 181488, which is duly filed and is now
pending to be heard in the Superior Court of the

County of Los Angeles, State of California on July

19th, 1926, in Department 4 of said Superior Court,

in any form or manner which involves or includes

in any way property located at the Southwest cor-

ner of Sunset Boulevard and La Brea Avenue,

legally described as:

Lots 1 and 2 of Tract 3238, as per Map re-

corded in Book 37, at Page 20 of Maps in the

Office of the County Recorder, Los Angeles

County,

until July 26th, 1926, at 10 A. M., or as soon there-

after as counsel can be heard.

IT IS FURTHER ORDERED that the said Ar-

thus W. Connable, himself in person, and his agent

and attorney, Lucien Gray, are hereby required to

appear before the undersigned District Judge at the

courtroom of the United States District Court,

Room 400 of the Federal Building in the City of

and County of Los Angeles, State of California,

upon the 26th day of July, 1926, at 10 o'clock in
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the forenoon to show cause if any they have why

an injunction should not be ordered; and

IT IS FURTHER ORDERED that service of a

copy of the order upon Arthur W. Connable and

said Lucien Gray, and upon the Judge presiding

in Department 4 in the Superior Court in and for

the County of Los Angeles, State of California, on

or before the 17th day of July, 1926, at 12 M. of said

day, shall be sufficient service.

Dated: July 16th, 1926.

PAUL J. Mccormick,
District Judge.

[Endorsed] : Filed Jul. 16, 1926, 5 o'clock P. M.

[Title of Court and Cause.]

ANSWER OF ARTHUR W. CONNABLE AND
LUCIEN GRAY TO PETITION OF RE-
CEIVER, AND TO ORDER TO SHOW
CAUSE.

Arthur W. Connable and Lucien Gray, for answer

to the petition of the receiver for an injunction and

for answer to the order to show cause issued on said

petition, respectively show

:

I.

That under date of January 10, 1924, said Thomp-

son Buchanan and wife executed their note to said

Arthur W. Connable in the principal sum of

$80,000.00 and on the same date, executed their

mortgage on the said real estate to secure the pay-

ment of said note ; that said mortgage was duly re-
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corded March 6, 1924, in Book 3291, page 78, Of-

ficial Records of Los Angeles County ; that action to

foreclose said mortgage was filed October 21, 1925,

in the Superior Court of the State of California,

in and for the County of Los Angeles, being Number
181,488 and that said action is still pending and the

debt secured by said mortgage is unpaid ; that among
other defendants in said action is the Gillette Realty

Company, a corporation, and the Gillette Hotel

Company, a corporation; that the default of said

defendants, Gillette Realty Company and said de-

fendant Gillette Hotel Company was duly entered

in said Superior Court on December 16, 1925.

II.

DENY that said Gillette Realty Company as-

sumed said mortgage of $80,000.00 in favor of said

Connable, but on the contrary allege: That said

Thompson Buchanan and wife under date of April

25, 1925, conveyed said property by Deed to one

Waldo A. Gillette, subject to said mortgage of $80,-

000.00 and also subject to taxes for the years 1924

and 1925 and conditions of record ; that said convey-

ance was made subject to a Trust Deed securing the

sum of $85,000.00, which latter Trust Deed grantee

assumed and agreed to pay; that under date of

May 2, 1925, said Waldo A. Gillette conveyed said

property to said Gillette Hotel Company, subject

to all encumbrances of record; that neither of said

conveyances to said Waldo A. Gillette or to said

Gillette Hotel Company did the grantee assume or

agree to pay the said $80,000.00 note or mortgage to

said Arthur W. Connable; that said property is
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further encumbered by said Trust Deed dated April

24, 1925, executed by said Gillette Hotel Company

to Title Guarantee & Trust Company of Los Angeles

to secure payment of a note in the sum of $100,000.00,

due one year after date with interest at eight per

cent to order of P. B. Eoy and Amelia Roy, re-

corded May 22, 1925, in Book 5026, page 273, OfBcial

Records, in the office of the County Recorder of

said County of Los Angeles.

III.

DENY that said property is worth the market-

able value of 1242,234.00, but, on the contrary, al-

lege that the fair, reasonable market value of said

property is not in excess of the sum of $130,000.00.

IV.

DENY that said alleged bankrupt has any right,

title or interest in or to said real property.

V.

DENY that the value of said real property over

and above the encumbrances thereon is the sum

of $50,000.00, and deny that the value of said prop-

erty over and above the encumbrances thereon ex-

ceeds or is equal to the amount of the encumbrances

thereon.

VI.

DENY that unless the mortgage foreclosure suit

of said Connable is restrained, that any equity

whatever will be denied the general creditors of said

alleged bankrupt.

VII.

ALLEGES that said mortgage with accrued in-
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terest thereon from April 10, 1925, is due, owing

and unpaid and that no part thereof has been paid.

VIII.

Respondents further allege that said petition does

not state facts sufficient to state cause of action

against these respondents or either of them, or suffi-

cient to warrant the issuance of a restraining order,

or a temporary injunction, as prayed therein.

WHEREFORE, the said Arthur W. Connable

demands judgment that the said petition of said

Receiver be dismissed; that the restraining order

issued thereon be dissolved, and that an injunction

be denied, and that respondents recover costs.

LUCIEN GRAY,
Attorney for Respondents.

Room 634, 607 South Hill Street, Los Angeles, Cali-

fornia. Tucker 9151.

State of California.

County of Los Angeles,—ss.

Arthur W. Connable and Lucien Gray, being first

duly sworn, depose and say: That they are the re-

spondents in the above-entitled matter; that they

have each read the foregoing answer and know the

contents thereof and that the same is true of their

own knowledge.

ARTHUR W. CONNABLE,
LUCIEN GRAY.

Subscribed and sworn to before me this 21st day
of July, 1926.

[Seal] BESSIE J. HUGHES,
Notary Public in and for said County of Los

Angeles, State of California.
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[Endorsed] : Filed Jul. 22, 1926, at 30 min. past

11 o'clock A. M.

Received copy of the within answer this 22d day

of July, 1926.

GEO. W. ROCHESTER,
Attorneys for Petitioner.

[Title of Court and Cause.]

AFFIDAVIT OF J. E. BAUMBAUGH.

State of California,

County of Los Angeles,—ss.

J. E. Baumbaugh, being first duly sworn, de-

poses and says:

That he was the Engineer of Construction for the

Gillette Realty Company and their purported com-

pany, the Gillette Hotel Company, and for each and

every stockholder of the Gillette Realty Company,

particularly G. G. Gillette and Waldo A. Gillette;

that he was in the capacity of Engineer of Con-

struction from October, 1922, to May, 1925, and that

he of his own personal knowledge knows of the

financial dealings of said companies and persons.

That Waldo A. Gillette was a director and of-

ficer in the Gillette Realty Company and the pur-

ported Gillette Hotel Company; that the assets of

the Gillette Realty Company, the purported Gil-

lette Hotel Company, and Waldo A. Gillette were

intermixed and intermingled to such a degree that
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"they were considered as one by each and every

representative of each and every said company or

person within the Organization; that the assets

of each and every said company or person were

interchanged in various investments, and affiant so

alleges of his own personal knowledge; that it will

be impossible to distinguish as to the specie of assets

traceable to any or all of the said companies or per-

sons.

That the said mortgage of Eighty Thousand

($80,000.00) Dollars upon the hereinafter described

property, to wit:

Lots 1 and 2 of Tract 3238, as per Map re-

corded in Book 37 at Page 20 of Maps in the

Office of the County Recorder, Los Angeles

County,

in favor of one Arthur W. Connable, made and

executed by one Thompson Buchanan and wife, and

assumed by the said Waldo A. Gillette in the prop-

erty transaction involving various realties, plus the

Eighty Thousand ($80,000.00) Dollars to be paid for

and in consideration of the purchase of said above

specifically described realty, and apartment house

thereon, was in truth and fact general assets of the

Gillette Realty Company and Waldo A. Gillette

. interchangeable and undistinguishable, and that af-

fiant alleges of his own personal knowledge that

assets of either of the Gillette Realty Company or

Waldo A. Gillette, or either of them, are jointly

owned.

J. E. BAUMBAUGH.
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Subscribed and sworn to before me this 23d day

of July, 1926.

[Seal] GEO. ROCHESTER,
Notary Public in and for the County of Los An-

geles, State of California.

[Endorsed] : Filed July 26, 1926, at 10 min. past

10 A. M.

Receipt of a copy of the within affidavit is hereby

admitted this 23 day of July, 1926.

LUCIEN GRAY,
Attorne}^ for A. W. Connable, Consolidated Bldg.,

6th & Hill.

At a stated term, to wit, the July term, A. D.

1926, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California,

held at the courtroom thereof, in the City of

Los Angeles, on Monday, the 26th day of July,

in the year of our Lord one thousand nine hun-

dred and twenty-six. Present: The Honorable

PAUL J. McCORMICK, District Judge.

[Title of Court and Cause.]

MINUTES OF COURT—JULY 26, 1926—OR-
DER CONTINUING RESTRAINING OR-
DER.

This matter -coming before the Court for hearing

upon order to show cause why an injimction should

not be ordered, addressed to Arthur W. Connable
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and Ms attorney Lucien Grey; Greo. W. Rochester,

Esq., appearing for receiver Edward H. Maxen and

Lucien Grey, Esq., being present in court, the affi-

davit of J. E. Baumbaugh is filed herein, and Geo.

W. Rochester, Esq., having made a statement to the

Court, Lucien Grey, Esq., replies to the order to

show cause, and Geo. W. Rochester, Esq., having

argued in furtherance of the injunction, it is b}^ the

Court ordered that the restraining order con-

tinue in force until Thursday at the hour of ten

o'clock A. M.; the petitioner to have until August

26th, 1926, to file authorities, and the respondent to

have until August 27th, 1926, to file authorities, and

that this matter thereupon stand submitted.

62/747.

At a stated term, to wit, the July term, A. D.

1926, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California, held

at the courtroom thereof, in the City of Los

Angeles, on Thursday, the 29th day of July,

in the year of our Lord one thousand nine hun-

dred and twenty-six. Present: The Honorable

PAUL J. McCORMICK, District Judge.

[Title of Court and Cause.]

MINUTES OP COURT—JULY 29, 1926—OR-
DER CONTINUING INJUNCTION IN
PORCEi AND EFFECT.

Good cause appearing therefor, it is by the Court



18 Artliur W, Connable

ordered that the injunction, heretofore issued

herein, continue^^ in full force and effect until Sat-

urday, at the hour of ten o'clock A. M.

At a stated term, to wit, the July term, A. D.

1926, of the District Court of the United States

of America, within and for the Southern Divi-

sion of the Southern District of California,

held at the courtroom thereof, in the City of

Los Angeles, on Saturday, the 31st day of

July, in the year of our Lord one thousand

nine hundred and twenty-six. Present: The

Honorable PAUL J. McCORMICK, District

Judge.

[Title of Court and Cause.]

MINUTES OF COURT—JULY 31, 1926—OR-
DER CONTINUING RESTRAINING OR-
DER IN EFFECT.

This matter coming before the Court for ruling

on order to show cause why restraining order should

not issue; Geo. W. Rochester, Esq., attorney for the

receiver and the receiver both being absent, and

Lucien Gray, Esq., appearing as counsel for the

respondents on the order to show cause, the Court

gives its observations on questions presented, and

Lucien Gray, Esq., having made certain observa-

tions from the respondents' view, it is by the Court

ordered that the plaintiffs be restrained from pro-

ceeding in the State Court to and including Mon-
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day, October 4th, 1926, and that the restraining

order continue in effect until that time; and it is

further ordered that the order to show cause ap-

pear on the calendar of October 4th, 1926, for fur-

ther hearing.

District Court of the United States, Southern Dis-

trict of California, Southern Division.

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO PETITION FOR REVISION.

United States of America,

Southern District of California,—ss.

I, Chas. N. Williams, Clerk of the United States

District Court for the Southern District of Califor-

nia, do hereby certify that the foregoing is a full,

true, and correct copy of an original petition for

restraining order, and order of District Court filed

July 16th, 1926 ; also answer of Arthur W. Connable

and Lucien Gray to petition of receiver and order

to show cause filed July 22d, 1926 ; also affidavit of

J. E. Baumbauch filed July 26th, 1926; and also

minute order made and entered respectively on July

26, 29 and 31st, 1926; all In the Matter of Gillette

Realty Company, Bankrupt, No. 8286—M.-Bank-

ruptcy, Southern Division, as the same appears

from the original record remaining in my office.
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WITNESS my hand and the seal of said court,

this 10th day of August, A. D. 1926.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By Murray E. Wire,

Deputy Clerk.

[Title of Court and Cause.]

NOTICE OP FILING PETITION POP RE-
VIEW.

PLEASE TAKE NOTICE that on August 12,

1926, I will file in the Clerk's office of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the City of San Prancisco, State of Califor-

nia, a petition for review in the above-entitled mat-

ter, a copy of which petition is served herewith and

made a part of this notice.

LUCIEN GRAY,
Attorney for Petitioner.

634-607 S. Hill St., Los Angeles, Cal.

To GEO W. ROCHESTER and

PRANK P. DOHERTY,
917 Title Ins. Bldg., Los Angeles, Cal.,

Attorneys for Edward H. Marxen, Receiver.

Received copy of the within notice this 11th day

of August, 1926.

PRANK P. DOHERTY,
G. W. ROCHESTER,

Attorneys for Receiver.
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[Endorsed] : No. 4935. United States Circuit

Court of Appeals for the Ninth Circuit. In the

Matter of Grillette Realty Company, Alleged Bank-

rupt. Arthur W. Connable, Petitioner, vs. Edward

H. Marxen, as Receiver of the Estate of Gillette

Realty Company, Alleged Bankrupt, Respondent.

Petition for Revision Under Section 24b of the

Bankruptcy Act of Congress, Approved July 1,

1898, to Revise, in Matter of Law, an Order of the

United States District Court for the Southern Dis-

trict of California, Southern Division.

Filed August 12, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




